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administrative remedies within the Air Force. 
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BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


diction under Title 28, U.S. Code sec. 1291 


This Court has juris 


to review the decision of the District Court. On February 15, 1961, 


the Court below entered an order dismissing the action of plaintiff- 


appellant, from which order of dismissal this appeal is taken. 
| 
STATEMENT OF THE CASE 


Under applicable provisions of the Career Compensation Act of 


1949, as amended (Title 10, USCA, sec. 1201, 1203; J. A. 1-3), a 


member of any branch of the armed forces who suffers a physical dis- 


ability which renders him unfit for continued active duty is entitled to 


retirement for physical disability if his disability is of a permanent 
nature and is at least 30% under the standard schedule of rating dis- 
abilities in use by the Veterans Administration. If the disability is 

less than 30%, under the same standard schedule, the member may 
be discharged from the service. 

The Secretaries of the various branches of the armed forces 
have authority under the statute to make regulations to carry out the 
provisions of the statute (Title 10, USCA, sec. 1216; J.A. 7). 
Defendant-appellee, the Secretary of the Air Force, has adopted 
regulations governing medical examinations and other administrative 
procedures in disability retirement cases. These regulations, en- 
titled "Physical Evaluation for Retention, Retirement and Separation — 
AFM 35-4" (Exhibit II), provide for the creation of various boards to 
evaluate the physical condition of Air Force personnel, to review such 
findings, and to consider appeals by personnel from adverse findings. 


Under these regulations the following procedures are established: 


1. Medical Board 


A person whose physical fitness for military service appears to 
be in doubt is to be referred to a Medical Board of three or more officers 
appointed by the appropriate hospital commander (Exhibit IT, Regulations 


AFM 35-4, para. 42). 
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After examination of the patient the Medical Board is required 
to set forth its findings in an official report and to pecommiend whether 
the patient should be returned to duty, given further medical treatment, 
or referred to a Physical Evaluation Board (Ibid., para. 48). 

2. Physical Evaluation Board | 

This Board, consisting of three voting members, one of which 
is a medical officer, considers cases referred to,itby the Medical Board, 


and makes a determination with respect to the nature, cause, degree and 


probable permanency of the disability of the patient concerned (Ibid., paras. 


57-58). 

After investigation of the case, and a hearing or hearings where 
required, the Physical Evaluation Board is required to make findings 
with respect to the severity of each physical defect noted and the correct 
percentage for each physical defect in accordance with the standard 
schedule of rating disabilities in current use by the Veterans Adminis- 
tration. These findings are required to be set forth ina formal report 
and, with all portions of the Board proceedings, forwarded to Air Force 
Headquarters in Washington, D. C. (Ibid., paras. 73-80). | 

3. Physical Review Council | 

This council is established in the Air Force Headquarters in 
Washington and is composed of representatives of the Deputy Chief of 


Staff for Personnel, the Surgeon General and the Judge Advocate General. 


When the record of the proceedings of the Physical Evaluation Board 

is received in Washington it is referred immediately to this Council. 
After review of the case the Council may concur with the recommended 
findings of the Physical Evaluation Board or may propose revised recom- 
mended findings. If the Physical Review Council proposes revised 
recommended findings, it forwards the same to the evaluee for his 
concurrence or rebuttal. (Ibid., para. 75.) 


4. Physical Disability Appeal Board 


When an evaluee files a rebuttal to the revised recommended 


findings of the Physical Review Council the matter is referred to the 


Physical Disability Appeal Board. This Board, which convenes at Air 
Force Headquarters, is composed of such membership as the Secretary 
of the Air Force may designate. (Ibid-, para. 92.) 

The regulations provide that when the Appeal Board concurs in 
the revised recommended findings of the Council, "the action will be 
final, subject to the approval of the Secretary of the Air Force." (Ibid. ) 
When the Board disagrees with the revised recommended findings of the 
Council the Board is empowered to make new findings and submit the 
case to the Secretary of the Air Force. (Ibid.) 

5. Final Action by Secretary of the Air Force 

After the Physical Review Council and the Physical Disability 


Appeal Board reports are filed the Secretary of the Air Force takes final 


5 


action to direct that the evaluee be either retired or discharged. (Ibid. , 


paras. 93-94.) 

When the Secretary directs that the evaluee be discharged for 
physical disability he is forthwith separated from the Air Force. 
Regulations AFM 35-4 provide no procedure for further appeal to the 
Secretary of the Air Force or to any other Board within the Air Force 
to review the discharge order. 

Appellant is a commissioned officer in the Air Force with 16 
years of active service as a pilot, navigator and bombardier. He 
entered the Air Force in 1942 at 19 years of age, and, after combat 
service in World War II, elected to remain in the Air Force and make 
it his career. (J.A. 9.) Throughout his 16 years of active service he 
maintained an unblemished record and has been progressively promoted 
to the rank of Major. In 1957, while serving on an overseas assign- 
ment, appellant became ill and was hospitalized. After extensive 
physical and psychiatric examinations he was found to be suffering 
from severe chronic anxiety and chronic bronchitis and his case was 
referred to a Medical Board for the purpose of determining whether he 
was qualified for retention in the service. (J. A. 9.) : 

The Medical Board unanimously confirmed the diagnoses of 
severe chronic anxiety and chronic bronchitis and referred the case to 


a Physical Evaluation Board convened pursuant to applicable Air Force 


regulations. The Physical Evaluation Board, after review of the 
Medical Board report, found that appellant was not fit for retention 


on active duty and recommended that he be placed on the temporary 


disability retired list with a disability rating of 40%, computed in ac- 


cordance with the standard schedule for rating disabilities in current 
use by the Veterans Administration. This recommendation of the 
Physical Evaluation Board was approved on review by the Physical 
Review Council and, in March 1958, the Secretary of the Air Force 
directed that appellant be placed on the temporary disability retired 
list with a compensable disability rating of 40%. (J. A. 10.) 

Two years later, in February 1960, appellant was ordered to 
undergo a periodic physical examination pursuant to section 1210 of 
Title 10, United States Code in order to determine whether the pre- 
viously ascertained physical condition was of a permanent nature. 
Pursuant to these orders appellant was given extensive physical and 
psychiatric examinations at the Air Force hospital, Andrews AFB, 
and his case was then submitted to and considered by a Medical Board 
consisting of three medical officers of the Air Force. (J. A. 10.) 

This Medical Board unanimously found that the condition of 
severe chronic anxiety and chronic bronchitis previously found to exist 
were permanent and not likely to improve, and the case was referred 


to a duly convened Physical Evaluation Board at Andrews AFB. The 


Physical Evaluation Board, after review of the medical record and 
after a hearing at which appellant was present and testified, confirmed 
the findings of the Medical Board and recommended that appellant be 
placed on the permanent disability retired list with a compensable dis- 
ability rating of 40% computed in accordance with the Veterans Adminis- 
tration standard schedule for rating disabilities. (J. A. 11.) 

This finding and recommendation of the Physical Evaluation 
Board was submitted to and reviewed by the Air Force Physical Review 
Council. That body, without stating any reasons for its action, recom- 
mended that appellant's compensable disability rating be neioed from 
40% to 10% and that he be discharged from the service. (J A, 14-19.) 

Appellant filed a rebuttal to this recommendation of the Physical 
Review Council and the case was referred to the Air Force Physical 
Disability Appeal Board. (J.A. 14-19.) The Air Force Physical Dis- 
ability Appeal Board, without any further medical eriaence and without 
any further examination of appellant, affirmed the Physical Review 
Council's recommendation that appellant's disability rating should be 
reduced from 40% to 10% and that he should be discharged from the Air 
Force. Pursuant to this finding the Secretary of the Air Force on 


May 20, 1960, directed that appellant's name be removed from the 


temporary disability retired list and that he be discharged from the 


service on May 31, 1960. (J. A. 19-21.) 


Appellant thereupon filed this action in the court below alleging 
that the order of the Secretary of the Air Force is contrary to law, and 
seeking a declaratory judgment to sustain his right to retention on the 
retired list of the United States Air Force. A preliminary injunction 
was granted on June 7, 1960, enjoining the Secretary of the Air Force 
from discharging appellant. Thereafter, appellee, the Secretary of the 
Air Force, moved for dismissal of appellant's suit on the ground that 
appellant had not exhausted all administrative remedies before filing 
this action. (J.A. 16.) In support of this motion appellee contended 
that an appeal to the Air Force Board for the Correction of Military 
Records was the final step in the chain of administrative review which 
appellant must have completed before he could seek judicial review of 
the proposed discharge action. An affidavit of Colonel Aldo E. Garoni, 
Chief, Retirements Branch, USAF Headquarters, submitted in support 
of appellee's motion to dismiss, stated, in effect, that if appellant had 
been discharged from the Air Force in accordance with the Secretary's 
order he could then request a correction of the military record to have 
his name restored to the retirement list, and the Secretary could, if he 
found that appellant's name had been improperly removed from the re- 
tirement list, direct that he be put back on such list. (J. A. 26.) 


Upon consideration of defendant's motion to dismiss, and plaintiff's 


cross-motion for summary judgment, the court below found that plaintiff 


\ 
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had failed to exhaust his administrative remedies. The court, accordingly, 
ordered the action dismissed. (J.A. 27.) From such order of dismissal 


appellant appealed to this Court. 


STATEMENT OF POINTS 

The order of the Secretary of the Air Force directing that plaintiff- 
appellant be discharged from the service was a final order, and no further 
administrative appeals could be taken by appellant to test its propriety or 
to prevent its execution. | 

Plaintiff-appellant had fully complied with all administrative pro- 
cedures and had exhausted all administrative remedies provided for under 
the applicable Air Force regulations before bringing this action. 

The Air Force Board for the Correction of Military Records had 
no independent authority to set aside, suspend or modify the discharge 
order, and plaintiff-appellant could not have appealed to that Board to 
prevent his discharge from the Air Force. 


The District Court erred, therefore, in holding that plaintiff- 


appellant had not exhausted his administrative remedies, and in dismissing 


plaintiff-appellant's action on that ground. 


SUMMARY OF ARGUMENT 
Appellant's purpose in bringing this action was to prevent the 


Secretary of the Air Force from discharging him from the Air Force in 
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violation of his statutory rights. If the discharge order issued by the 
Secretary on May 20, 1960, had been carried out, appellant's status 
as an Air Force officer would be irrevocably changed; his commission 
would be cancelled and he would no longer be entitled to the benefits 
and prerogatives which accrue to him as a commissioned officer. 

There was no administrative appeal or other action which appel- 


lant could take within the Air Force to challenge the legality of the dis- 


charge order before it was executed. He had already followed all of 


the appeals procedures established under the applicable regulations. 

He had no right to'seek review by the Air Force Board for the Correction 
of Military Records until after his discharge had been effected and his 
commission cancelled. 

The Air Force Board for the Correction of Military Records 
was not established as a part of the administrative procedure for re- 
viewing physical disability cases. It was established under a different 
regulation and for a different purpose. (Exhibit IIA, Air Force Regu- 
lation 31-3, paras. 1-4.) It has no authority, on its own, to grant 
appellant the relief he desired, namely the retention or restoration of 
his status as a commissioned officer in the Air Force. Its authority is 
limited to making recommendations to the Secretary of the Air Force, 
and it has no power to enforce its recommendations. It is purely an 


advisory board to the Secretary of the Air Force. An appeal to this 
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board, therefore, afforded appellant no administrative remedy in the 
proper meaning of the term, since that board could not prevent his 
discharge from the Air Force, or, after his discharge, restore him 
to his status as a commissioned officer in the Air Force. | 

Appellant was not obligated either by statute or regulation to 
appeal to this board as a further step in the administrative machinery, 
and, since the order of the Secretary of.the Air Force was “ final order, 


he properly applied to the District Court for review of that order. 


ARGUMENT 
I THE DISCHARGE ORDER WAS A FINAL ORDER 
WHICH IRREVOCABLY AFFECTED APPELLANT'S 
RIGHTS 
Congress enacted the Career Compensation Act for the purpose 
of inducing members of the Armed Forces to make the Berries a career. 
Among other things, this Act expressly provides for retirement benefits 
for those who become physically unfit for military duty, as heretofore 
described. An officer placed on the retirement list in accordance with 
this statute does not lose his status as a commissioned officer but, on 
the contrary, remains an officer and enjoys certain benefits because of 
this. Accordingly, if appellant were discharged from the service in ac- 
cordance with the order of the Secretary he would lose not only his re- 


tirement pay but also his status as a commissioned officer. The loss of 


his rank as an officer would deprive him of eligibility for membership 
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in officers’ clubs, the right to free transportation on military air and 
sea transports, access to commissary facilities on military installa- 
tions, medical care for himself and his family, and other prerogatives. 
All of these privileges would be terminated and cancelled if the order 
of the Secretary of the Air Force to discharge him were carried out. 

It is very important to appellant, therefore, even though no 
longer on active duty, to maintain his status as a commissioned officer. 


Consequently, the action which he filed in the District Court was con- 


cerned not only with his right to receive retirement pay, but also with 


his right to retain his commissioned status. Its purpose was to test 
the legality of the order of the Secretary of the Air Force before it 
permanently affected his status as a commissioned officer. 

When the Secretary of the Air Force issued his order on May 20, 
1960, directing that appellant be discharged from the Air Force on 
May 31, 1960, there was no administrative appeal or other action 
which appellant could take to challenge the legality of the proposed 
discharge or to cause the Secretary to withhold the execution of the 
discharge. He had already appealed to the Physical Disability Appeal 
Board, the highest board authorized by the applicable regulations set 
forth in AFM 35-4, and that Board had recommended to the Secretary 
that he be discharged. There was no other Board in the Air Force which 
could set aside that recommendation or direct the Secretary to refrain 


from carrying out the discharge order. 
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The regulations clearly provide that after the Physical Disability 


Appeal Board has completed its review, the matter is then submitted to 
the Secretary for "final action” (Exhibit II, para. 91.) The regulations 
provide further that the Secretary will thereupon take "final action, Wy 
and appropriate orders will be issued to carry out such action. (Ibid. , 
paras. 92, 93.) No provision is made in AFM 35-4 for further ad- 
ministrative review or appeal from the final action of the Secretary. 

It is a well established principle of administrative law that an 
agency action is final when the rights of a party would be adversely and 
immediately affected by such action if carried out. Section 10(c) of the 
Administrative Procedure Act (Act of June 11, 1946, c. 324, 60 Stat. 
243; 5 USCA 1009) expressly states: 

"| . every final agency action for which there is no 

other adequate remedy in any court shall be subject to 

judicial review . . . agency action otherwise final shall 

be final for the purpose of this subsection whether or 

not there has been presented or determined any appli- 

cation for a declaratory order, for any form of recon- 

sideration, or (unless the agency otherwise requires 

by rule and provides that the action meanwhile shall 

be inoperative) for an appeal to superior agency | 

authority. " 

The question of whether a governmental action is final, the Supreme 
Court has held, turns on whether the action will substantially and im- 
mediately affect the legal interests of the party who seeks review of 
such action. Joint Anti-Fascist Refugee Comm. v. McGrath (1951), 


341 U.S. 123; 95 L.Ed. 819. In Isbrandtsen Co. v. United States 
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(1954), 93 U.S. App. D.C. 293; 211 F.2d 51, this Court stated Whether 
or not the statutory requirements of finality are satisfied in any given 
case depends not upon the label affixed to its action by the administrative 
agency but rather upon 2 realistic appraisal of the consequences of such 
action." In Cities Service Gas Co. v. Federal Power Comm., C.A. 10, 
255 F.2d 860 (1958) it was held that an agency order is final for purposes 
of review when it imposes an obligation, denies a right or fixes some 
legal relationship. See also Columbia Broadcasting System v. United 
States, 316 U. S. 407; 86 L.Ed. 1563; McGrath v. Kristensen, 340 U.S. 
162, footnote 10; Duff v. United States, 135 F.Supp. 527; 133 C. Cl. 161. 
In the present case the action of the Secretary of the Air Force, 
if carried out, would have the effect of immediately cancelling appellant's 
commission as an officer and would deprive him of rights to which as an 
officer he is entitled under law, including retirement benefits. The pos- 


sibility, as suggested by Col. Garoni's affidavit (J. A. 26), that the 


Secretary of the Air Force could at some later time correct the record 


so as to restore appellant's name to the retired list, cannot be regarded 
as changing the character of the discharge order from a final action to 

a non-final one. See section 10(c), Administrative Procedure Act, supra. 
The Secretary's order was absolutely final as far as appellant's officer 
status is concerned, and any possible subsequent action to restore his 
retirement benefits would not carry with it the restoration of his commis- 


sioned status and the various privileges which are attached thereto. 
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IL APPELLANT COULD NOT TAKE FURTHER 
ADMINISTRATIVE STEPS TO PREVENT HIS 
DISCHARGE FROM THE AIR FORCE 

At the hearing before the District Court it was conceded by 

appellee that at the time the discharge order was issued no further 
administrative steps were available to appellant to prevent his dis- 
charge. Appellee contended, however, that a further possibility of 
relief would be available to appellant after the discharge onder had 
been carried out. Appellant could then submit an application to the 
Board for the Correction of Military Records, appellee contended, 
and if that Board should find that appellant's name had been im- 
properly removed from the temporary disability retired list, the 
Secretary of the Air Force could restore appellant to that list. In 
support of this contention appellee submitted Col. Garoni's affidavit 
(J. A. 26), and the District Court relied upon this affidavit a its 
order dismissing appellant's suit (J. A. 27). | 

The record shows that the Air Force Board for the Correction 

of Military Records was established by the Secretary of the Air Force 
by Air Force Regulation 31-3 (Exhibit IIA). The function of this 
Board, as stated in the regulations, is to consider all applications 
properly before it for the purpose of determining the existence of an 


error or injustice and to make appropriate recommendations to the 


Secretary of the Air Force (Ibid., para. 4). As canbe seen from the 
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regulations, the Board has no authority to take direct action to modify 


or correct an error. Its authority is limited to the making of recom- 
mendations to the Secretary of the Air Force. It is evident from this 
that the Board for the Correction of Military Records is not an adm inis- 
trative body with any authority or functions to grant relief from the 
Secretary's order. An appeal to this Board would be, in effect, merely 
a petition for reconsideration by the Secretary of an action already taken 
by him. What appellee's argument amounts to, then, is that a person 
who has been ordered discharged by the Secretary has not exhausted 

his administrative remedies until he has asked the Secretary to re- 
consider his action. 

This question of the effect of a provision for reconsideration 
upon the finality of an order was considered by the Supreme Court in 
Levers v. Anderson, 326 U.S. 219; 90 L.Ed. 26, a case involving re- 
view of an order of the Treasury Department revoking a wholesale 
liquor permit. The applicable Treasury regulation provided that the 
permittee could, within a specified time after issuance of the revocation 
order, request reconsideration by the official who issued the order, and 
until the permittee has requested reconsideration, the Government con- 
tended, he had not exhausted his administrative remedies. The Court 
rejected this contention of the Government and held that although a re- 


hearing would have’ provided a new opportunity to challenge the objectionable 
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order, there was no obligation on the permittee to seek such recon- 
sideration before requesting judicial review of the agency action. See 
also United States v. Tapor-Ideal Dairy Co., D.C. Ohio, 1959, 175 
F. Supp. 678. In the present case there was nothing in the applicable 
statutes or regulations requiring the filing of a request for reconsidera- 
tion of the Secretary's actions (either directly to the Secretary, or 
through the Board for the Correction of Military Records) as a neces- 
sary step in the administrative process. In Girault v. United States 
(1955), 133 C.Cl. 135, 135 F.Supp. 521, the Court of Claims held that 
an army officer denied disability pay by the Secretary of the Army was 
not required to request review of that action by the Army Disability 
Review Board (a board with functions similar to the Board for Correction 
of Military Records) before coming into court. In reaching this con- 
clusion the court stated: 

"It would be nonsensical to require (plaintiff) to go before 

this Review Board before coming to court, since the de- 

cision of the Review Board, to have any binding effect, 

had to be approved by the same Secretary of War whose 

prior decision was alleged to have been arbitrary. .'.. 

All of these boards, the Retiring Board, the Disability 

Review Board and the Board for the Correction of Mili- 

tary Records act only in an advisory capacity to the | 

Secretary of War. If his decision on the retirement rights 

of an officer is alleged to have been arbitrary, then the 


officer's right to come to the court for redress accrues 
as soon as the arbitrary decision is rendered." 


In Duff v. United States, supra, the Court of Claims held that review by 


either the Disability Review Board or the Board for the Correction of 
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Military Records is not a prerequisite to the bringing of a suit in that 
court. ° See also Administrative Law Treatise, 1958 Ed., sec. 20-01, 
et sea. 

IIL AN APPEAL TO THE BOARD FOR THE 

CORRECTION OF MILITARY RECORDS. 
COULD NOT PREVENT APPELLANT'S 
DISCHARGE 

It is important to note that appellant could not have filed an ap- 
plication for review by the Board for the Correction of Military Records 
prior to the execution of his discharge. At the hearing before the 
District Court counsel agreed that the jurisdiction of that Board is 
limited to consideration of cases where a discharge or other adverse 
action has already occurred, and it has no function in regard to review 
of a case prior to the occurrence of the adverse action. 

The question presented thenis whether appellant, at the time the 
discharge order was issued, was obligated to wait until the discharge 
order was executed and seek review by the Board for the Correction 
of Military Records before applying to the District Court for judicial 
review. 

The answer to this question is clear from the language of section 


10(c) of the Administrative Procedure Act, and cases heretofore cited. 


(Levers v. Anderson; Girault v. United States.) The cited section of 


the Administrative Procedure Act expressly states that agency action 
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shall, for the purposes of judicial review, be regarded as final "unless 
the agency otherwise requires by rule and provides that the action mean- 
while shall be inoperative, " while an appeal to superior agency authority 
is pending. There is nothing in the applicable Air Force regulations 
(Exhibits II and IIA) under which a stay of the Secretary's discharge 
order could be granted pending consideration of the case by the Cor- 
rection Board. On the contrary, there was nothing that the Correction 
Board could take cognizance of until the discharge order was executed. 
Thus, before he could go to the Correction Board appellant would have 
to first suffer the injury which he is trying to avoid. Diligent research 
fails to reveal any cases in which the principle of eetnustion of ad- 
ministrative remedies has been carried to such an illogical extent. 

The cases of Bolger v. Marshall, 90 U.S. App. D. C. 30, 193 
F.2d 37, and Michaelson v. Herren, 242 F.2d 693 (C.A. 2, 1957), 
relied upon by appellee in the court below, are not pertinent to this 
case. In the Bolger case the plaintiff, an enlisted woman in the Women's 
Army Corps, who was discharged for inability to adjust to group living, 
sought to have the discharge set aside and to obtain a writ of mandamus 
restoring her to rank in the WAC. Before bringing her suit, however, 
she had failed to seek review by the Discharge Review Board, an ad- 


ministrative board expressly established for this purpose by the Service- 


men's Readjustment Act of 1944, Act of June 22, 1954, 58 Stat. 287, 38 
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USCA 693 h, and this court held that she had not exhausted her 
administrative remedies. Under the applicable statute the Dis- 
charge Review Board was made the exclusive agency to review dis- 
honorable discharges and other similar cases, and appeals to cor- 


rect such discharges had to be submitted to that Board and to no other 


agency. Gentilla v. Pace, 90 U. S. App. D.C. 75; 193 F.2d 924. 


The situation in the Michaelson case was substantially similar in that 
the plaintiff, an enlisted man seeking to prevent the issuance of a dis- 
honorable discharge, had not first submitted his case to the Discharge 
Review Board as required under the Servicemen's Readjustment Act 
of 1944. Obviously, where a statute expressly establishes an ad- 
ministrative board as a reviewing agency, that board must act before 
the administrative action can be regarded as complete. But, as noted 
above, the present case does not involve any such statutory require- 
ment, and, unlike the Discharge Review Board, the Board for the 
Correction of Military Records has no independent authority to modify 


a discharge order issued by the Secretary. 


IV. IF THE DISCHARGE ORDER WERE PUT INTO EFFECT 
APPELLANT WOULD NOT BE ABLE TO OBTAIN 
EFFECTIVE RELIEF THROUGH THE BOARD FOR 
THE CORRECTION OF MILITARY RECORDS OR 
THROUGH SUBSEQUENT RESORT TO THE COURTS 


If, as suggested by appellee, appellant should wait until he is 


discharged from the Air Force and then request the Correction Board 
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to consider his case, the question arises as to whether that Board could 
give him effective relief if it found that the discharge order was im- 
properly issued. A careful analysis of the situation will show that it 
could not restore him to his prior status. : 

As previously indicated, the Correction Board has no direct 
authority to modify or correct any administrative action affecting the 
legal rights of a member of the service; it can only recomend to the 
Secretary the type of action which it feels should be taken. There is 
no obligation on the part of the Secretary to comply with any recom- 
mendation of the Correction Board (See Title 10, USCA sec. 1552, and 
Air Force Regulation 31-3 (Exhibit IIA). : 

The Secretary might, upon the recommendation of the Cor- 
rection Board, have appellant's name restored to the retirement list, 
as suggested by Col. Garoni's affidavit. But this would not! restore 
applicant's commission as an officer in the Air Force, and although 
appellant would receive retirement pay he would be deprived of the 
other benefits which accrue to commissioned officers, as heretofore 
described. 

In the event, however, that the Correction Board refused to 
find in appellant's favor, or the Secretary refused to comply with a 


recommendation of the Correction Board that appellant be recom- 


missioned, the appellant could not at that time appeal to the District 
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Court for judicial review and an appropriate remedy. The District 
Court could not compel the Secretary to issue a commission to ap- 
pellant, and appellant would have no means by which to redress the 
injury he suffered as a result of loss of his status as a commissioned 
officer. 
The power to commission officers in the United States military 

service is vested exclusively in the President, and the courts cannot 
by mandamus require him to exercise this power. 41 Op. Atty. Gen. 


Oct. 11, 1948; Hanes v. Pace, 92 U.S. App. D.C. 131; 203 F. 2d 225; 


— 


Gentilla v. Pace, supra; Harmon v. Brucker, D.C. D.C. 137 F.Supp. 


475; Marshall v. Crotty, C.A. 1, 185 F. 2d 622. In Hanes v. Pace a 
Lt. Colonel in the regular army brought an action in the District Court 
for the District of Columbia for a declaratory judgment as to the le- 
gality of his retirement, and requested that the court restore him to 
the active list of the Army. The complaint was dismissed and the 
officer filed an appeal from such dismissal. Upon consideration of 
the appeal this court held that the complaint was properly dismissed 
on the ground that the District Court was without jurisdiction to restore 
Hanes to the active list of the Army. 

It is clear from the holdings in these cited cases, that once ap- 
pellant is discharged from the Air Force the legality or illegality of 


such discharge will be moot as far as judicial review is concerned, 
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because the District Court could not set aside the discharge or compel 


the restoration of appellant's commission. | 

In effect, then, the present action is appellant's last opportunity 
to obtain judicial review of the legality of the appellee's action. If ap- 
pellant is entitled to equitable or legal remedies authorized under the 
Declaratory Judgment Act such remedies should not be cancelled out 
by an unwarranted and unreasonable insistence that he resort to ad- 
ministrative appeals for reconsideration which, in the long run, may 


leave him without any recourse whatsoever. 


CONCLUSION 


If, as alleged in the Complaint, appellee acted arbitrarily and 
in derogation of appellant's statutory rights in issuing the pects 
order, appellant is entitled to court review of such unlawful action. 

It is essential to the adequate protection of appellant's rights that such 
review be had before the discharge order goes into effect, for after 

the discharge occurs the court will have no authority to restore him to 
his former status, and judicial review will be meaningless. To compel 
appellant to go first to the Board for the Correction of Military Records 
before coming to this Court would, therefore, deprive him of an ade- 
quate remedy and effective relief. His case has now been acted upon 


by the highest authority in the Air Force and there is no other person 
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or board in the Air Force with any authority to set aside, modify or 
suspend that action. An application to the Board for the Correction 
of Military Records would constitute nothing more than a request 
for reconsideration of the action taken by appellee, and would not 
be a further administrative remedy. Accordingly, appellant's ad- 
ministrative remedies have been exhausted. 


Respectfully submitted, 


John L. Kilcullen 

McNutt, Dudley and Easterwood 
Barr Building 

Washington 6, D.C. 


Counsel for Appellant 
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DISABILITY RETIREMENT PROVISIONS OF 
CAREER COMPENSATION ACT 


Title 10, USC, sec. 1201 


Upon a determination by the Secretary concerned that a member 


of a regular component of the armed forces entitled to basic pay, or 
any other member of the armed forces entitled to basic pay who has 
been called or ordered to active duty (other than for training) under 
section 270(b) of this title for a period of more than 30 days, is unfit 
to perform the duties of his office, grade, rank, or rating because of 
physical disability incurred while entitled to basic pay, the Secretary 
may retire the member, with retired pay computed under section 1401 
of this title, if the Secretary also determines that — | 


(1) based upon accepted medical principles, the 
disability is of a permament nature; 


(2) the disability is not the result of the member's 
intentional misconduct or willful neglect, and was not 
incurred during a period of unauthorized absence; and 


(3) either — 


(A) the member has at least 20 years of service 
computed under section 1208 of this title; or 


(B) the disability is at least 30 per cent under 
the standard schedule of rating disabilities in use 
by the Veterans' Administration at the time of the 
determination; and either — 


(i) the member has at least eight ae) 
of service computed under section 1208 of 
this title; 


(ii) the disability is the proximate result 
of performing active duty; or 


(iii) the disability was incurred in line of 
duty in time of war or national emergency. 


Aug. 10, 1956, c. 1041, 70A Stat. 91; Sept. 2, 
1958, Pub. L. 85-861, § 1(28) (A), 72 Stat. 1451. 


Title 10, USC, sec. 1202 

Upon a determination by the Secretary concerned that a member 
of aregular component of the armed forces entitled to basic pay, or any 
other member of the armed forces entitled to basic pay who has been 
called or ordered to active duty (other than for training) under section 
270(b) of this title for a period of more than 30 days, would be qualified 
for retirement under section 1201 of this title but for the fact that his 
disability is not determined to be of a permanent nature, the Secretary 
shall, if he also determines that accepted medical principles indicate 
that the disability may be of a permanent nature, place the member's 
name on the temporary disability retired list, with retired pay computed 
under section 1401 of this title. Aug. 10, 1956, c. 1041, 70A Stat. 92; 


Sept. 2, 1958, Pub. L. 85-861, § 1 (28) (A) 72 Stat. 1451. 


Title 10, USC, sec. 1203 


Upon a determination by the Secretary concerned that a member 
of a regular component of the armed forces entitled to basic pay, or any 


other member of the armed forces entitled to basic pay who has been 
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called or ordered to active duty (other than for training) under section 
270(b) of this title for a period of more than 30 days, is unfit to perform 
the duties of his office, grade, rank, or rating because of physical dis- 


ability incurred while entitled to basic pay, the member may be separated 


from his armed force, with severance pay computed under section 1212 


of this title, if the Secretary also determines that — 


(1) the member:has less than 20 years of service 
computed under section 1208 of this title; 


(2) the disability is not the result of the member's 
intentional misconduct or willful neglect, and was not 
incurred during a period of unauthorized absence; 


(3) based upon accepted medical principles, the 
disability is or may be of a permament nature; and 


(4) either — 


(A) the disability is less than 30 percent under 
the standard schedule of rating disabilities in use 
by the Veterans’ Administration at the time of the 
determination, and the disability was (i) the proxi- 
mate result of performing active duty, or (ii) in- 
curred in line of duty in time of war or national 
emergency; 

| 

(B) the disability is less than 30 percent under 
the standard schedule of rating disabilities in use 
by the Veterans’ Administration at the time of the 
determination, and the member has at least eight 
years of service computed under section 1208 of 
this title; or | 


(C) the disability is at least 30 percent under 
the standard schedule of rating disabilities in use 
by the Veterans’ Administration at the time of the 
determination, the disability was neither the 
proximate result of performing active duty nor 


incurred in line of duty in time of war or national 
emergency, and the member has less than eight 
years of service computed under section 1208 of 
this title on the date when he would otherwise be 
retired under section 1201 of this title or placed 
on the temporary disability retired list under 
section 1202 of this title. 


However, if the member is eligible for transfer to the inactive status 
list under section 1209 of this title, and so elects, he shall be trans- 


ferred to that list instead of being separated. Aug. 10, 1956, c. 1041, 


70A Stat. 92; Sept. 2, 1958, Pub. L. 85-861, § 1(28) (A), 72 Stat. 1451. 


Title 10, USC, sec. 1210 

(a) A physical examination shall be given at least once every 
18 months to each member of the armed forces whose name is on the 
temporary disability retired list to determine whether there has been 
a change in the disability for which he was temporarily retired. He 
may be required to submit to those examinations while his name is 
carried on that list. If a member fails to report for an examination 
under this subsection, after receipt of proper notification, his dis- 
ability retired pay may be terminated. However, payments to him 
shall be resumed if there was just cause for his failure to report. If 


payments are so resumed, they may be made retroactive for not more 


than one year. 


(b) The Secretary concerned shall make a final determination 
of the case of each member whose name is on the temporary disability 
retired list upon the expiration of five years after the date when! the 
member's name was placed on that list. If, at the time of that deter- 
mination, the physical disability for which the member's name was 
carried on the temporary disability retired list still exists, it shall be 
considered to be of a permanent nature. : 

(c) If, as a result of a periodic examination under subsection 
(a), or upon a final determination under subsection (b), it is determined 
that the member's physical disability is of a permanent nature and is at 
least 30 percent under the standard schedule of rating disabilities in use 
by the Veterans’ Administration at the time of the determination, his 
name shall be removed from the temporary disability retired list and 
he shall be retired under section 1201 or 1204 of this title, whichever 
applies. 

(d) If, as a result of a periodic examination under ecboection 
(a), or upon a final determination under subsection (b), it is determined 


that the member's physical disability is of a permanent nature and is 


less than 30 percent under the standard schedule of rating disabilities 


in use by the Veterans’ Administration at the time of the determination, 
and if he has at least 20 years of service computed under section 1208 


of this title, his name shall be removed from the temporary disability 


retired list and he shall be retired under section 1201 or 1204 of this 
title, whichever applies, with retired pay computed under section 1401 


of this title. 


(e) If, as a result of a periodic examination under subsection 


(a), or upon a final determination under subsection (b), it is determined 
that the member's physical disability is less than 30 percent under the 
standard schedule of rating disabilities in use by the Veterans’ Adminis- 
tration at the time of the determination, and if he has less than 20 years 
of service computed under section 1208 of this title, his name shall be 
removed from the temporary disability retired list and he may be 
separated under section 1203 or 1206 of this title, whichever applies. 

(f) If, asa result of a periodic examination under subsection 
(a), or upon a final determination under subsection (b), it is determined 
that the member is physically fit to perform the duties of his office, grade, 
rank, and rating, the Secretary shall treat him as provided in section 
1211 of this title. 

(g) Any member of the armed forces whose name is on the tempo- 
rary disability retired list, and who is required to travel to submit to a 
physical examination under subsection (a), is entitled to the travel and 
transportation allowances authorized for members in his retired grade 


traveling in connection with temporary duty while on active duty. 


(h) If his name is not sooner removed, the disability retired pay 
of a member whose name is on the temporary disability retired list ter- 


minates upon the expiration of five years after the date when his name 


was placed on that list. Aug. 10, 1956, c. 1041, 70A Stat. 95. 


Title 10, USC, sec. 1216 | 
(a) The Secretary concerned shall prescribe regulations to carry 
out this chapter within his department. : 
(b) The Secretary concerned has all powers, functions, and 


duties incident to the determination under this chapter of — 


(1) the fitness for active duty of any member of an 
armed force under his jurisdiction; 


(2) the percentage of disability of any such member at 
the time of his separation from active duty; 


(3) the suitability of any member for reappointment, 
reenlistment, or reentry upon active duty in an armed force 
under his jurisdiction; and 

(4) the entitlement to, and payment of, disability 
severance pay to any member of an armed force under his 
jurisdiction. 

(c) The Secretary concerned or the Administrator of Veterans' 
Affairs, as prescribed by the President, has the powers, functions, 
and duties under this chapter incident to hospitalization, reexaminations, 


and the payment of disability retired pay within his department or agency. 
Aug. 10, 1956, c. 1041, 70A Stat. 100. : 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM B. OGDEN, 
Major, USAF (Ret.) 
AO 809409 

4137 Mayflower Blvd. 
Columbus 13, Ohio 


Plaintiff, 
v. Civil No. 1611-60 
DUDLEY C. SHARP 
Secretary of the Air Force 
Washington 25, D. C. 


Defendant. 


FILED MAY 27, 1960 


COMPLAINT FOR A DECLARATORY JUDGMENT TO 
DETERMINE PLAINTIFF'S RIGHT TO RETENTION 

IN THE UNITED STATES AIR FORCE AND FOR AN 
INJUNCTION TO RESTRAIN DEFENDANT FROM 
EFFECTING PLAINTIFF'S INVOLUNTARY SEPARATION 
FROM THE UNITED STATES AIR FORCE UNDER 
CHAPTER 61 OF TITLE 10, UNITED STATES CODE 


Plaintiff, William B. Ogden, respectfully represents that: 
1. He is a citizen of the United States and a resident of 


Columbus, Ohio. 


9. Plaintiff entered the Army Air Corps in 1942 at the age of 
19 and continuously served on active duty in said Army Air Corps and 
the United States Air Force until March 20, 1958, at which time he 
was placed on the temporary disability retired list pursuant to section 
1202 of Title 10, United States Code. During plaintiff's entire military 
career all of his effectiveness reports, following the initial report, 
were “excellent” or better, and he had an unblemished record asa 
military officer. He was awarded eight battle campaign stars, the out- 
standing unit citation, with eluster, and held four aeronautic’ ratings, 
pilot, bombardier, navigator and radar operator. | 

3. In early 1957, while on duty with the Strategic Air Command, 
plaintiff became ill and was hospitalized at Sheppard AFB, Wichita Falls, 
Texas. During this period of hospitalization, plaintiff was given ex- 
tensive physical and psychiatric examinations, and on the basis of these 


examinations and a Medical Board report a Physical Evaluation Board, 


convened pursuant to Air Force Regulations, determined that plaintiff 


was unfit for duty by virtue of the following: 


Anxiety reaction, chronic, severe, un- 

improved, not in remission. Manifested 

by fears of flying, fears of isolation and 30% 
fears of losing control over himself. disabling 
Stress, moderate; predisposition, un- 
known; impairment, marked. 


Bronchitis, chronic, organism not 
determined, moderately severe, 10% 
improved. disabling 
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Arthritis, n.e.c., left knee, 
etiology undetermined, chronic, 10% 
unimproved. disabling 


Upon the basis of this determination plaintiff was placed on the temporary 


disability retired list on March 20, 1958 with a compensable disability 


rating of 40 per cent. 


4, Pursuant to requirements of applicable law (section 1210 of 


Title 10, United States Code) plaintiff was ordered to undergo a periodic 


physical examination on 8 February 1960 at the hospital at Andrews Air 


Force Base, Washington, D. C. Following such physical examination a 


Medical Board reached the following diagnosis of plaintiff's disabilities: 


1. 


Anxiety reaction, chronic, severe; in partial 
remission; originally evidenced by multiple 
somatic complaints, fears of flying, and 
isolation and intermittent loss of control; 
presently evidenced by persistent feelings of 
tension, anxiety, intermittent depression, 
feelings of inadequacy, mildly excessive 
alcoholic intake. Predisposition: unknown. 
Stress: minimal, routine military duty. Im- 
pairment: severe for military service, 
moderately severe for social and industrial 
adaptability. 


Osteomyelitis, chronic, left tibia, proximal 
1/3 quiescent; without drainage for over 10 
yrs. 


Bronchitis, chronic, manifested by considerable 
night and morning cough, slight dyspnea on 
exercise and scattered bilateral rales aggravated 
by smoking, mild. 
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5. This report and diagnosis of the Medical Board was con- 
sidered by a duly appointed Physical Evaluation Board on 8 March 1960 
at a formal hearing at Andrews Air Force Base, Washington, D. C. 

On the basis of the Medical Board report and in accordance with appli- 
cable statutory requirements (section 1210 of Title 10, United States 
Code) the Physical Evaluation Board determined that plaintiff's physical 
disability is of a permanent nature and is forty per cent (40%) under the 
standard schedule of rating disabilities in use by the Veterans Adminis - 
tration at the time of the determination. In reaching this determination 
the Physical Evaluation Board followed and applied the precise percentage 
ratings set forth in the Veterans Administration standard schedule of 
rating disabilities for the diagnosed conditions. 

6. Subsequent to receipt of the finding and recommendations of 
the Physical Evaluation Board defendant, Secretary of the Air Force, 
arbitrarily and without proper cause set aside the findings of the Physical 
Evaluation Board with respect to plaintiff's disability, and arbitrarily and 


contrary to law and applicable Air Force Regulations determined that the 


degree of plaintiff's disability was less than thirty per cent (30%) in ac- 


cordance with the standard schedule for rating disabilities in current use 
by the Veterans Administration and directed that plaintiff be discharged 
from the Air Force. Defendant by letter dated May 20, 1960 notified 
plaintiff that he will be separated from the Air Force on May 31, 1960, 


and that action is being processed to effectuate such separation. 
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7. The proposed action of defendant is clearly illegal because: 


(a) It is arbitrary andcapricious and in excess 
of statutory jurisdiction and authority. 


(b) It is based upon a determination arrived at 
contrary to law and Air Force Regulations. 


(c) It is based upon a determination which is 
wholly unsupported by competent evidence. 


WHEREFORE, the premises considered, plaintiff requests the 
following relief: 
1. That the Court by proper order declare that 
defendant's notice of intention to separate plaintiff from 
the Air Force is illegal and void; 
2. That defendant be enjoined preliminarily and 
permanently from separating plaintiff from the Air Force; 


3. That defendant be ordered to cause plaintiff to 


be placed upon the Air Force permanent retired list; and 


4. Such other and further relief as to the Court may 


seem just and proper. 


/s/ William B. Ogden 
William B. Ogden 
Major, USAF (Ret.) 


McNutt, Dudley and Easterwood 
Attorneys for Plaintiff 


By /s/ Jobn L. Kilcullen 
John L. Kilcullen 


* 
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FILED MAY 27, 1960 


PLAINTIFF'S AFFIDAVIT 


William B. Ogden, Major, USAF (Ret.), being first duly sworn, 


deposes and says: 

1. That he entered the U. S. Army Air Corps in 1942 and re- 
mained on continuous active duty in the said Army Air Corps and the 
United States Air Force until March 20, 1958. During this period he had 
an unblemished record as a military officer and all of his effectiveness 
reports, following the initial report, were excellent or better. No 
discriplinary procedures or action of any kind was ever taken against 
i 

2. In 1957, while serving with the Strategic Air Command, he 
became ill and was hospitalized at the U. S. Air Force Hospital in 
Wichita Falls, Texas. During this period of hospitalization, he was 
given extensive medical and psychiatric examinations and, on the basis 
of such examinations, and a Medical Board report was found to be unfit 
for continued active duty and was placed on the temporary disability 
retired list on March 20, 1958, with a compensable disability rating 
of 40%. | 

3. On February 8, 1959, pursuant to orders issued by direction 


of the Secretary of the Air Force, he underwent a periodic physical 


14 


examination at the hospital at Andrews Air Force Base, Washington, 
D.C. On the basis of this examination and a Medical Board report, 
and following a hearing before a Physical Evaluation Board, said Board 
determined that deponent's physical disability is of a permanent nature 
and is rated at 37% under the standard schedule of rating disabilities in 
use by the Veterans Administration at the time of said determination. 
Accordingly, said Board recommended that deponent be placed upon the 
Air Force permanent retired list and duly forwarded said finding and 
recommendation to the Secretary of the Air Force for necessary action 
in accordance therewith. 

4. On March 21, 1960 deponent received notice from the United 
States Air Force Physical Review Council that said Review Council had 
reviewed the Physical Evaluation Board proceedings and had recom- 


mended revision of the findings as follows: 


(a) From 40% to 10% compensable rating 


(b) From permanent retirement to separation 
with severance pay, and further that said 
Review Council recommended that de- 
ponent's name be removed from the 
temporary disability retired list and that 
he be separated from the service with en- 
titlement to disability severance pay, with 
the disability rating of 10%. 


5. On March 28, 1960 deponent submitted an appeal from the 
recommendation of the aforesaid Physical Review Council to the Air 


Force Disability Appeal Board. By letter dated May 20, 1960 deponent 
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was notified that the Secretary of the Air Force has determined that 
his disability is now less than 30% in accordance with the standard 
schedule for rating disabilities in current use by the Veterans Adminis- 


tration and that orders had been issued directing removal of deponent 


from the temporary disability retired list and separation from the serv- 


ice effective May 31, 1960. 
6. Deponent believes that such action of the Secretary of the 

Air Force in determining the percentage of deponent's disability at 10% 
is arbitrary and capricious, is contrary to the findings and diagnosis of 
the Medical Board as aforesaid, is contrary to the findings and recom - 
mendation of the Physical Evaluation Board as aforesaid, and is completely 
unsupported by any competent facts or evidence. Deponent further believes 
that said action of the Secretary of the Air Force is contrary to law and 
Air Force Regulations, and that said proposed Soneeanon of deponent from 
the Air Force will constitute a violation of plaintiff's rights under applicable 
statutory provisions, namely, section 1210 of Title 10, United States Code. 

/s/ William B. Ogden _ 

William B. Ogden — 


* * 
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FILED SEPTEMBER 30, 1960 


MOTION TO DISMISS OR IN THE 
ALTERNATIVE, FOR SUMMARY J UDGMENT 


Comes now the defendant by his attorney, the United States Attorney, 
and moves the Court to dismiss the complaint filed herein on the grounds 
that the complaint fails to state a claim upon which relief may be granted; 
that plaintiff has failed to exhaust the administrative remedies available 
to him; and that the Court lacks jurisdiction over the subject matter of the 
cause. 

In the alternative, defendant moves the Court for a summary judg- 
ment in his favor, on the grounds that there exists no genuine issue of ma- 
terial fact and defendant is entitled to judgment as a matter of law. 

Attached hereto and made a part hereof is Defendant's Exhibit No. I, 
affidavit of Major Robert A. Ports, together with the documents attached 
thereto; Defendant's Exhibit No. II, affidavit of Colonel J. L. Tarr, together 
with the documents attached thereto; and Defendant's Exhibit No. IIA, affi- 
davit of Colonel J.'L. Tarr, together with the documents attached thereto. 


/s/ Oliver Gasch 
OLIVER GASCH 
United States Attorney 


/s/ Edward P. Troxell 
EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ John F. Doyle 
JOHN F. DOYLE 


Assistant United States Attorney 


/s/ William Laverick 
WILLIAM VERICK . 
Assistant United States Attorney 
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Certificate of Service 


I HEREBY CERTIFY that a copy of the foregoing Motion to Dismiss 
or in the Alternative for Summary Judgment, together with the Points and 
Authorities in Support thereof and Defendant's Exhibits I, II and IIA and 
Statement of Material Facts as to Which There is no Genuine iene have 
been mailed to John L. Kilcullen, Esq., McNutt, Dudley and Easterwood, 
attorneys for Plaintiff, at the Barr Building, Washington, D. C., this 
30th day of Sept., 1960. 

/s/ William Laverick 


WILLIAM LAVERICK | 
Assistant United States Attorney 


* * * 


FILED SEPTEMBER 30, 1960 


STATEMENT OF MATERIAL FACTS AS TO WHICH 
THERE IS NO GENUINE ISSUE, PURSUANT TO 


RULE 9(1) OF THIS COURT 


In this cause defendant moves for summary judgment. Defendant 
contends that there is no genuine issue of material fact mresent in this 
cause of action. Pursuant to Rule 9(1) of the Rules of this Court, the 
following material facts as to which defendant contends there is no genuine 


issue are stated as follows: 


1. That plaintiff, William B. Ogden, was placed on the Tempo- 


rary Disability Retired List on March 20, 1958. 
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2. That on January 11, 1960, plaintiff was directed to undergo 
a periodic physical evaluation in accordance with 10 U.S.C. 1210 at the 
hospital located at Andrews Air Force Base, Washington, D. C. 

3. That a medical examination of plaintiff was conducted on 
February 26, 1960 at the place aforesaid and on March 2, 1960 a report 
of such examination was made, recommending therein that plaintiff meet 
a Medical Board. 

4. That on March 2, 1960, a Medical Board was convened and 
found, among other things, that plaintiff was not physically qualified for 
general military service and recommended that he not be retained in the 
service. 

5. That, on March 8, 1960, plaintiff and his counsel appeared 
before and was heard by an Air Force Physical Evaluation Board. 

6. That the said Physical Evaluation Board, after hearing, found 
that plaintiff was physically unfit to perform the duties of his office by 
reason of physical disabilities and that such disabilities were: (1) "Anx- 
iety reaction, chronic, moderately severe; productive of considerable 
social and industrial inadaptability", and (2) "Bronchitis, chronic, 
moderate; considerable night and morning coughing, slight dyspnea on 
exertion and rales"; that the said disabilities are described in the 


Veterans Administration Schedule for Rating Disabilities 1945, as amended, 


under Diagnostic Code Numbers 9105-9101 and 6600 respectively; that the 
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degrees of said disabilities were 30 and 10 percent respectively, for a 
total compensable rating of 40 percent; that the extent of disability was 
permanent and recommended that plaintiff be permanently retired. 

7. That the plaintiff's case aforesaid and the findings and recom- 
mendation of the Physical Evaluation Board were reviewed by the Air 
Force Physical Review Council which body on March 21, 1960, recom- 
mended, among other things, that the compensable rating be revised from 
40 to 10 percent and stating, in its written findings, as follows: 

"2, After a careful review of the records, it is the 

opinion of the Physical Review Council that member's 

condition described in diagnosis #1 corresponds to 

moderate impairment of social and industrial adaptability, 

thereby warranting a rating of ten (10) per cent in accord- 

ance with the Veterans Administration's "Schedule for 

Rating Disabilities." Regarding diagnosis #2, the records 

indicate mild impairment which warrants a rating of zero 

(0) percent in accordance with the above cited schedule. " 

8. That plaintiff did not concur with the said revised findings of 


the Physical Review Council and his case was submitted to the Physical 


Disability Appeal Board, which body on April 28, 1960, made the follow- 


ing findings and recommendations: 
“FINDINGS 


"The Board, having duly considered the case of Major 
William B. Ogden, AO 809 409, agrees with the revised 
recommended findings of the Physical Review Council, Hq 
USAF, and finds: 


a. That the member is physically unfit to perform 
the duties of his grade by reason of physical HORSES) 
incurred while entitled to basic pay. 


20 


b. That the diagnosis in his case is: Anxiety 
reaction, chronic, moderate, under diagnostic code 
numbers 9105-9101, with a disability rating of ten 
(10) percent. 


c. That, in accordance with the standard "Schedule 
for Rating Disabilities" in use by the Veterans Adminis- 
tration at the time of the determination, such disability 
is ten (10) percent, and that the compensatory rating is 
ten (10) percent. 


d. That based upon accepted medical principles, 
the disability is of a permanent nature. 


e. That the maximum benefit of hospitalization has 
been obtained. 


f. That the date when the member became unfit to 
perform the duties of his grade was 1958. 


g. That the date of origin of his disability (when 
the member incurred the disease which resulted in the 
physical disability) was 1956. 


h. That the disability was not due to the intentional 
misconduct or willful neglect of the member. 


i. That the member's disability was not incurred 
during a period of unauthorized absence. 


j. That the disability was not incurred in combat 
with an enemy of the United States nor was it the result 
of an instrumentality of war. ; 


k. That the member has completed at least eight 
(8) years of service within the meaning of Section 1208 
of Title 10, United States Code. 


RECOMMENDATION 


It is recommended that the name of Major William B. 
Ogden, AO 809 409, be removed from the Temporary 
Disability Retired List and that the necessary action be 
taken to separate him from the United States Air Force 
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for physical disability under the provisions of Sections 

1203 and 1210, Title 10, with severance pay pesos 

in Section 1212 of said Title. ss 

9. These findings and recommendations of the Physical Dis- 


ability Appeal Board were approved by the Secretary of the Air. Force 


on May 20, 1960, and plaintiff was notified that he would be removed 


from the Temporary Disability Retired List and would be separated 
from service on May 31, 1960. : 


/s/ Oliver Gasch 
OLIVER GASCH 
United States Attorney 


/s/ Edward P. Troxell | 


EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/_John F. Doyle 

JOHN F. DOYLE 
Assistant United States Attorney 
/s/ William Laverick 
WILLIAM LAVERICK | 
Assistant United States Attorney 


* * 


FILED NOVEMBER 10, 1960 
PLAINTIFF'S OPPOSITION TO DEFENDANT' s 
MOTION TO DISMISS 


and 
PLAINTIFF'S CROSS-MOTION FOR SUMMARY J UDGMENT 


Plaintiff opposes defendant's motion to dismiss on the ground that 
the reasons specified by defendant in support of said motion, namely, that 


plaintiff has failed to exhaust his administrative remedies and that the Court 
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lacks jurisdiction over the subject matter, have no proper basis as a 
matter of law. 

Plaintiff, therefore, respectfully urges that the defendant's 
motion to dismiss be denied. 


Plaintiff further moves the Court for a summary judgment in 


his favor on the ground that there exists no genuine issue of material 


fact and that plaintiff is entitled to judgment as a matter of law. 

For the purpose of this motion for summary judgment plaintiff 
adopts the "Statement of Material Facts as to Which There is No Genuine 
Issue” attached to defendant's motion for summary judgment filed herein 
on the 30th day of September 1960. Attached hereto and made a part 
hereof is plaintiff's Exhibit No. I consisting of extracts from the 
Veterans Administration standard schedule for rating disabilities. 
Plaintiff also adopts for the purpose of this motion Government's Ex- 
pibit No. I attached to defendant's motion for summary judgment filed 
herein on September 30, 1960. 

McNUTT, DUDLEY and EASTERWOOD 
By /s/ John L. Kilcullen 
John L. Kilcullen 
Attorneys for Plaintiff 


Dated: November 10, 1960 
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CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing plaintiff's opposition 
to defendant's motion to dismiss, and plaintiff's cross-motion for sum- 
mary judgment, together with points and authorities in support thereof 
and plaintiff's Exhibit No. I were served upon defendant by mail ad- 
dressed to Oliver Gasch, United States Attorney for the District of 
Columbia this 10th day of November 1960. 
/s/ Jobn L. Kilcullen 
John L. Kilcullen 


| 
PLAINTIFF'S EXHIBIT NO. I 


9105 — Anxiety State 


Rate as neurasthenia 
9101 — Neurasthenia 

Pronounced; with persistent insomnia, neuromuscular asthenia, 
emaciation, gastro-intestinal atony; with instability, inability to concen- 


trate; depression; in symptom combinations that are persistent and 


continuous; such as to produce nearly complete social and industrial 


inadaptability — 80% 

Severe; characteristic findings in marked and persistent form 
with definite compatible physical asthenia, i.e., loss of weight, circu- 
latory disturbance, vasomotor changes, tremors, objectively substanti- 
ated; productive of severe social and industrial inadaptability — 50% 

Moderately severe; characteristic mental and physical fatigability 


unrelated to disease process of toxic agents, with fairly frequent headaches 
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not due to toxemia, uncorrected visual defect, etc., fairly frequent 
prolonged periods of insomnia, or objectively ascertained vasomotor 
instability, approximating neurocirculatory asthenia with decided 
reduction in exercise tolerance; productive of considerable social 
and industrial inadaptability — 30% 

Moderate — 10% 

Mild — 0% 
6600 - Bronchitis, Chronic 

Severe; with dyspnea at rest or on slight exertion and con- 
siderable emphysema — 60% 

Moderately severe; persistent cough at intervals throughout 
the day, considerable expectoration, considerable dyspnea on exer- 
cise, rales throughout chest, beginning emphysema — 30% . 

Moderate; considerable night or morning cough, slight 
dyspnea on exercise, scattered bilateral rales — 10% 


Mild, slight cough, no dyspnea, few rales — 0% 


5002 — Arthritis, atrophic (rheumatoid) 


* * * A rating of not less than 10 per cent is for application 
for each major joint or group of minor joints affected. With multiple 
major joint involvement or with multiple group involvement of minor 
joints and actual beginning contracture with atrophy of muscles, the 
minimum rating is 50%. 


* 
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FILED JANUARY 10, 1961 


SUPPLEMENTAL EXHIBIT TO DEFENDANT'S | 
MOTION TO DISMISS OR IN THE ALTERNATIVE 
FOR SUMMARY JUDGMENT 


Attached hereto and made a part of defendant's Motion to Dismiss 

or in the Alternative for Summary Judgment is the Affidavit of Aldo E. 
Garoni, Chief, Retirements Branch, Promotions and Separations Division, 
Directorate of Military Personnel, Headquarters, United States Air Force. 

/s/ Oliver Gasch 

OLIVER GASCH 

United States Attorney 

/s/ Edward P. Troxell | 


EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ John F. Doyle | 
JOHN F. DOYLE 
Assistant United States Attorney 


/s/_ C. Thomas McCally 


C. THOMAS McCALLY | 
Assistant United States Attorney 


Certificate of Service 


I HEREBY CERTIFY that a copy of the foregoing Supplemental Ex- 


hibit to Defendant's Motion to Dismiss or in the Alternative for Summary 
Judgment was mailed to John L. Kilcullen, Esquire, McNutt, Dudley and 
Easterwood, attorneys for Plaintiff, at the Barr Building, Washington, 
D. C., this 10th day of January, 1961. | 
/s/ C. Thomas McCall 
C. THOMAS mas MoCally Soy 
Assistant United States Attorney 


* * * 
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FILED JANUARY 10, 1961 


AFFIDAVIT 


ALDO E. GARONI, Colonel, USAF, Service No. 36322A, Chief, 
Retirements Branch, Promotions and Separations Division, Directorate 
of Military Personnel, Headquarters, United States Air Force, being 
first duly sworn, deposes and says: 

THAT, if the name of a member of the Air Force is removed 
from the Temporary Disability Retired List under the provisions of 
Sections 1210 and 1203, Title 10, U. S. Code, the member may, if he 
feels an error or injustice has been committed, apply to the Secretary 
of the Air Force for correction of his military records under Section 


1552, Title 10, U. S. Code, and as further provided in the attached copy 


of AFR 31-3, as amended, dated 3 November 1952, which is currently 


in effect. 

THAT, should the Secretary, after considering the merits of the 
case, approve a correction of the military records to reflect that the 
member's name was not removed from the Temporary Disability Retired 
List, such action nullifies the previous removal action. Accordingly, 
the individual is entitled to retirement pay for the intervening period, 
excepting that necessary pay adjustments may be made for any dis- 


ability severance pay made under Section 1212, U. S.. Code. 
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FURTHER, that the Secretary is authorized, upon approval of 


corrective action cited above, to appoint, re-appoint or re-enlist the 
member in the grade held at the time of his removal. 
/s/ Aldo E. Garoni 
ALDO E. GARONI 
Colonel, USAF 
Chief, Retirements Branch 
Promotions and Separations Division 


Directorate of Military Personnel 
Headquarters, United States Air Force 


* * * * * 
FILED FEBRUARY 15, 1961 


ORDER 


This matter comes before the Court on Defendant's motion to 
dismiss, or in the alternative for summary judgment, and also on 
Plaintiff's cross-motion for summary judgment. After consideration 
of the pleadings, the record, the memoranda of points and authorities 
in support of and in opposition to the motions, the affidavits, and 
especially the affidavit of Colonel Aldo E. Garoni, USAF, indicating 
that the Defendant could reappoint the Plaintiff in the grade held at his 
removal if appeal was taken under Title 10, U. S. Code, $1552, and 
the other papers on file in the case, it is this 15th day of Rebraarys 
1961, ! 

ORDERED, that the Defendant's motion to dismiss for failure 


to exhaust administrative remedies be, and the same hereby is, granted; 
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and the Defendant's alternative motion for summary judgment be, and 
the same hereby is denied; and 
FURTHER ORDERED, that Plaintiff's cross-motion for summary 


judgment be, and the same hereby is, denied. 


/s/ Leonard P. Walsh 
Attorneys: Leonard P. Walsh, Judge 


John L. Kilcullen, Esq., McNutt, Dudley and Easterwood, 
Barr Building, Washington, D. C. 
For Plaintiff 
Hon. Oliver Gasch, United States Attorney; Edward P. Troxell, Esq. , 
John F. Doyle, Esq. , and William Laverick, Esq., Assistants, 


Washington, D. C. 
For Defendant 


* * * * 
FILED FEBRUARY 24, 1961 


NOTICE OF APPEAL 


NOTICE IS HEREBY GIVEN this 24th day of February, 1961 
that plaintiff, William B. Ogden, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the Order of this 
Court dated February 15, 1961 dismissing plaintiff's action. 

/s/ John L. Kilcullen 

John L. Kilcullen 

McNutt, Dudley and Easterwood 
Barr Building 

Washington 6, D. C. 


Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 
I hereby certify that I served a copy of the foregoing Notice of 
Appeal on Thomas McCally, Assistant United States Attorney, counsel 
for defendant, by mailing copy of same to his office in the United States 
District Court Building, Washington, D. C. this 24th day of February, 
1961. 


/s/ John L. Kilcullen 
John L. Kilcullen 


* * 


FILED FEBRUARY 27, 1961 


ORDER FOR INJUNCTION PENDING APPEAL 


Upon consideration of plaintiff's Motion for Injunction Pending 
Appeal, it appears that plaintiff has filed Notice of Appeal to the United 
States Court of Appeals for the District of Columbia from the Order of 
this Court dated February 15, 1961, granting defendant's Motion to 
Dismiss plaintiff's action, and it further appears that defendant may 
take steps to discharge plaintiff from the Air Force at an early date 
unless an injunction is issued to enjoin and restrain defendant from 
causing plaintiff's discharge pending determination of the appeal herein. 
In the event defendant were to take such action plaintiff would suffer the 


loss of benefits now accruing to him as an officer in the Air Force in- 


cluding the right to receive retirement pay, medical care, and other 


benefits. 


30 


WHEREFORE, in order to preserve plaintiff in his present 
status pending determination of his appeal it is ADJUDGED and 
ORDERED that defendant, Eugene M. Zuckert, his agents and em- 
ployees, and his successor or successors in office, be and they hereby 
are restrained and enjoined from carrying out any action to discharge 
plaintiff from the Air Force until further order of this Court and pend- 
ing final determination of this cause. 


/s/ Leonard P. Walsh 
Leonard P. Walsh, Judge 


* * * 


FILED FEBRUARY 27, 1961 


ORDER SUBSTITUTING DEFENDANT 


On motion of plaintiff, and counsel for defendant having no 
objection thereto, it is this 27 day of February 1961 

ORDERED that Eugene M. Zuckert, Secretary of the Air 
Force, be substituted as defendant in place of Dudley C. Sharp. 


/s/ Leonard P. Walsh 
JUDGE 


BRIEF FOR APPELLEE 


Enited States Court ot Appeals 


FOR THE DISTRICT. OF COLUMBIA CIRCUIT, 


“No. 16283. 
Wrizase B. Oqoan, APPELLANT 
v. mee 
dcuamns M. ZUCKEET, Suommtunr ov vex Arm Fonow AEPELUxE 


APPEAL FROM THE UNITED STATES prerRior COURT FOR. THE: 
DISTRIOT. OF COLUMBIA : 


No. 16,283 


QUESTIONS PRESENTED 


In the opinion of the appellee, the following question is 
presented : 

Did the District Court properly dismiss appellant's com- 
 plaint for failure to exhaust his administrative remedies 
"where, following a notice of separation from the Air Force 
for physical disability, appellant instituted suit in the District 
Court before seeking relief from the Air Force Board for the 
Correction of Military Records, a body authorized, with the 
approval of the Secretary of the Air Force, by Congress to cor- 
rect an error or remove an injustice in military records? 

mM 


Argument: 
I. Having failed to exhaust his administrative remedies, appel- 


lant is without standing to challenge the order directing 
his separation from the military in the District Court. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,283 
Wru1am B. Oapen, APPELLANT 
v. 
Euaenz M. Zocxest, Seckerary oF THE Aim Force, APPELLES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THB 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This appeal is from a final order of the District Court entered 
February 15, 1961, dismissing appellant’s complaint for failure 
to exhaust available administrative remedies. On May 27, 
1960, appellant filed a complaint in the District Court seeking 
a jodgment declaring void and illegal an order of the Secretary 
of the Air Force directing appellant’s separation from that 
branch of the military service and an injunction restraining the 
Secretary from effecting the separation. In its order of Feb- 
ruary 15, 1961, the District Court dismissed the complaint, 
denied appellee’s alternative motion for summary judgment, 
and denied appellant’s cross-motion for summary judgment 
(J.A. 27, 28). ; 

Appellant is a commissioned officer serving in the Air Force 
with the rank of major. In 1958, following an illness and 
hospitalization, he was placed on the Temporary. Disability 
Retired List with a compensable disability rating of 40 percent 
(anxiety reaction, 30% disabling; bronchitis and arthritis, 

q1) 
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10% disabling)» Appellant thereafter obtained civilian em- 
ployment with the Department of the Army at the Columbus 
General Depot, Columbus, Ohio, as & training officer and assist- 
ant implementation officer.* He remained in this capacity as 
a civil service employee for two years, rising from & Grade GS 9 
to a Grade GS 11, and was so employed when the present pro- 
ceedings were instituted. 

On January 11, 1960, in accordance with 10 US.C. 1210, the 
applicable provision of the Career Compensation Act,’ appel- 
lant was ordered to undergo a periodic physical examination 
at Andrews Air Force Base, Washington, D.C. This medical 
examination and the proceedings that followed form the basis 
for appellant's suit in the District Court. 

‘As a result of the physical examination, a Medical Board 
was convened on March 2, 1960. The Board concluded appel- 
lant was not physically qualified for general military service and 
issued a recommendation that he not be retained in the Air 
Force (J-A. 18). This recommendation received the approval 
of the Physical Evaluation Board after a hearing on March 
$, 1960. It found appellant was physically. unfit to perform 
the duties of his office by reason of: (1) anxiety reaction and 
(2) bronchitis (J.A. 18). The degrees of these disabilities 
were determined to be 30 and 10 percent respectively and it 
was recommended that appellant be permanently retired. 

The findings and recommendations of the Physical Evalua- - 
tion Board were reviewed by the Physical Review Council. 
On March 21, 1960, this body reduced the compensable dis- 
ability rating from 40 to 10 percent, stating in its findings: 

2. After a careful review of the records, it is the 
opinion of the Physical Review Council that member’s 
condition described in diagnosis #1 corresponds to 
moderate impairment of social and industrial adapt- 
ability, thereby warranting a rating of ten (10) percent 
in accordance with the Veterans Administration’s 


—— 

2 Bxhibit I, p. 28, proceedings before the Physical Evaluation Board. 

* Td. at 30. 

*rhe pertinent provisions of this Act are set forth in the Joint Appendix 
pp. 1-7. The Air Force Regulations, AFR 35-4, promulgated pursuant 
thereto are contained in Exhibit II in the record. 
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“Schedule for Rating Disabilities.” Regarding diagnosis 
#2, the records indicate mild impairment which war- 
rants a rating of zero (0) percent in accordance with 
the above cited schedule. (J.A. 19) 


Appellant did not agree with the revised disability rating and 
accordingly sought a review before the Physical Disability 
Appeal Board. 

On April 28, 1960, the opinion of the Physical Review 
Council was sustained by the Physical Disability Appeal 
Board. In its comprehensive opinion, the Board reviewed 
the history of the case and noted appellant’s adjustment to 
social and industrial environments. It found that the revised 
compensable rating of 10% for anxiety reaction was valid and 
that appellant’s disability was permanent in character (J.A. 
20). The Board therefore recommended appellant’s name be 
removed from the Temporary Disability Retired List and ap- 
propriate action be taken to separate him from the Air Force 
under the provisions of 10 U.S.C. 1203 and 1210 with severance 
pay (J.A. 21) These findings and recommendations were 
approved by the Secretary of the Air Force, May 20, 1960. 
Appellant was thereafter notified that he would be separated 
from the military service on May 31, 1960 (J.A. 21). 

On May 27, 1960, appellant sought a judgment in the Dis- 
trict. Court declaring the Secretary’s action void and illegal 
and an injunction restraining him from effecting the separation 
(J.A. 8-12). In addition, appellant sought an order directing 
the Secretary to restore his name to the Temporary Disability 
Retired List (J.A. 12). His motion for a temporary restrain- 
ing order, filed the same day, was granted as was his subsequent 
motion for a preliminary injunction. On February 15, 1961, 
the District Court dismissed the complaint on appellee’s 
motion holding that appellant’s omission to seek relief from 
the Air Force Board for Correction of Military Records before 
filing suit constituted a failure to exhaust all available ad- 
ministrative remedies (J.A. 27-28). <A timely notice of appeal 
from. this order was filed on February 24, 1961 (J.A. 28). 


<The complete decision of the Physical Disability Appeal Board is re- 
ported in Exhibit I, pp. 6-10. 
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STATUTE AND REGULATIONS INVOLVED 


Title 10 U.S.C., Section 1552 (a) and (d) provide: 


(a) The Secretary of a military department, under 
procedures established by him and approved by the 
Secretary of Defense, and acting through boards of 
civilians of the executive part of that military depart- 
ment, may correct any military record of that depart- 
ment when he considers it necessary to correct an error 
or remove an injustice. Under procedures prescribed 
by him, the Secretary of the Treasury may in the same 
manner correct any military record of the Coast Guard. 
Except when procured by fraud, a correction under this 
section is final and conclusive on all officers of the United 
States. 

(a) Applicable correct appropriations are available to 
continue the pay, allowances, compensation, emolu- 
ments, and other pecuniary benefits of any person who 
was paid under subsection (c), and who, because of the 
correction of his military record, is entitled to those bene- 
fits, but for not longer than one year after the date when 
his record is corrected under this section if he is not 
reenlisted in, or appointed or reappointed to, the grade 
to which those payments relate. Without regard to 
qualifications for reenlistment, or appointment or re- 
appointment, the Secretary concerned may reenlist a 
person in, or appoint or reappoint him to, the grade to 
which payments under this section relate. 


‘Air Force’ Regulation, No. 31-3 (1952) governing the Air 
Force Board for Correction of Military Records provides in 


part: 


3. Establishment and Composition: 

a. Establishment.—Pursuant to the provisions of sec- 
tion 207 of the Legislative Reorganization Act of 1946, 
as amended, the Board is established in the Office of the 
Secretary of the Air Force. 

4. Function.—The function of the Board is to consider 
all applications properly before it for the purpose of 
determining the existence of an error or an injustice and 
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to make appropriate recommendations to the Secretary 
_ of the Air Force. 

5. Jurisdiction.—The Board shall have jurisdiction to 
review and determine all matters properly brought be- 
fore it, consistent with existing law. 

8. Exhaustion of Other Remedies—No application 
will be considered until the applicant has exhausted all 
effective administrative remedies afforded him by exist- 
ing law or regulations, and such legal remedies as the 
Board shall determine are practical and appropriately 
available to the applicant. 


Air Force Regulation, No. 31-8A (1955), amending AFR 
31-3 provides: 


10. Review of Application —Each application and the 
available military or naval records pertinent to the 
corrective action requested will be reviewed to deter- 
mine whether to authorize a hearing or to deny the ap- 
plication without a hearing. The Board will make this 
determination in all cases except those in which the 
application has been denied administratively for the 


reason that the applicant has not exhausted all other 
effective administrative remedies available to him. In 
connection with any application which it considers, the 
Board may recommend to the Secretary that the records 
be corrected, as requested by the applicant, without a 
hearing. The Board may deny an application if it deter- 
mines that insufficient evidence has been presented to 
indicate probable material error or injustice, that the 
applicant has not exhausted other effective administra- 
tive or legal remedies available to him, or that effective 
relief cannot be granted. The Board will not deny an 
application on the sole ground that the record or records 
involved were made by or by direction of the President 
or the Secretary in connection with proceedings other 
than proceedings of a board for correction of military or 
naval records. If the application is denied, the applicant 
will be advised of the denial and that he is privileged to 
submit new and material evidence for consideration. 
597862—61——2 
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SUMMARY OF ARGUMENT 

Exhaustion of all available administrative remedies is 
prerequisite to judicial consideration. Pursuant to Section 
207 of the Legislative Reorganization Act 60 Stat. 837 (1946), 
as amended 61 Stat. 501 (1947), as amended 70A Stat. 116 
(1956), 10 US.C. 1552, the Secretary of the Air Force created 
the Board for the Correction of Military Records. This Board 
with the approval of the Secretary has the authority to cor- 
rect error or remove an injustice in a military record. Its 
jurisdiction extends over all military records and accordingly 
the Board was authorized to conduct hearings and review rec- 
ord entries reducing appellant’s physical disability rating, re- 
moving his name from the Physical Disability Retired List, 
and directing his separation from the Air Force. In the event 
of error or inequity, the Secretary is empowered under the 
statute (10 U.S.C. 1552) to restore appellant to his former 
status and reappoint him to his rank. The Correction Board 
with the approval of the Secretary has authority to provide 
the relief sought by appellant in his suit in the District Court. 
Appellant’s failure to resort to this available administrative 
remedy renders his action in the District Court premature. 

ARGUMENT 


L. Having failed to exhaust his administrative remedies, ap- 
pellant is without standing to challenge the order direct- 
ing his separation from the military in the District Court 


The narrow issue presented in this appeal is whether appel- 
lant’s omission to seek relief from the Air Force Board for the 
Correction of Military Records before filing suit in the District 
Court constitutes a failure to exhaust available administrative 
remedies. Appellant asserts in his brief (p. 12) that the pur- 
pose of his action in the District Court “was to test the legality 
of the order of the Secretary of the Air Force before it per- 
manently affected his status as a commissioned officer.” (Em- 
phasis supplied.) Recognition of premature judicial action is 
implicit in this statement. However, appellant attempts to 
set forth reasons justifying the circumvention of an adminis- 
trative determination by the Correction Board. In summary, 
he urges that the action is ripe for judicial review because: 
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(1) the Secretary’s order directing ‘his separation from the Air 
Force was's final order affecting his status as a commissioned 
officer; (2) that smee the Board has only the power to rec- 
ommend corrections to the Secretary, an appeal to it parallels 
a motion to reconsider action already taken by the Secretary; 
and (3) the Board could neither prevent his separation nor 
restore his commission after the separation. These arguments 
ignore the purpose for which Congress created the Board for the 
Correction of Military Records, its broad remedial character, 
and the relief it may afford an applicant. 

The ‘Supreme Court and this Court have repeatedly held that 
where Congress has provided an administrative procedure, such 
procedure must be exhausted before there can be recourse to 
the courts. Allen v. Grand Cent. Aircraft Co., 347 U.S. 535 
(1954); National Council of American-Soviet F. v. Brownell, 
100 U.S. App. D.C. 116, 243 F. 2d 222 (1957); National Law- 
yers Guild v. Brownell, 96 U.S. App. D.C. 252, 225 F. 2d 552 
(1955), cert. denied, 351 US. 927. The purpose of this long 
settled rule is clear. An administrative determination may 
serve as a substitute for judicial decision and make recourse 
to the courts unnecessary or it may provide a foundation for 
a later judicial proceeding. The failure to exhaust all avail- 
able administrative remedies may well contravene the will of 
Congress to defer judicial action. Azrcraft & Diesel Equip- 
ment Corporation v. Hirsch, 331 US. 752 (1947). 

The relief appellant seeks is within the jurisdiction of the 
Correction Board. The power to correct an error in military 
records or remove an injustice was delegated to the Secretaries 
of the various branches of the armed forces in Section 207 of 
the Legislative Reorganization Act of 1946.° As amended (10 
US.C. 1552(a)) the Act provides: 

The Secretaries of the Army, Navy, and Air Force, 
the Secretary of the Treasury (with respect to the Coast 
Guard), respectively, under procedures set up by them, 
and acting through boards of civilian officers or em- 
ployees of their respective Departments, are authorized 
to correct any military or naval record where in their 


* act of August 2, 1946, 60 Stat. 887, as amended 61 Stat. 501 (1947), 5 
U.S.C. 191a, as amended 70A Stet. 116 (1956), 10 USC 1552. 
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judgment such action is necessary to correct an error or 
remove an injustice and corrections so made shall be 
final and conclusive on all officers of the Government 
except when procured by means of fraud * * * 
By this legislation, Congress sought to free iteelf from the great 
burden of remedying errors in military records through private 
legislation. As stated by the Comptroller General, “* * * 
with respect to the matter of correcting military or naval rec- 
ords, the Congress intended to vest in the specified department 
heads the authority generally to accomplish by departmental 
action what theretofore had been accomplished by legislative 
action or private relief bills.”* The Attorney General has 
characterized Section 207 of the Act as “sg remedial provision, 
therefore, to be liberally construed with a view to effecting the 
intended purpose.” 40 Op. Atty. Gen. 504, 508 (1947). 

Of the Board’s jurisdictional authority, the Army itself has 
expressed the view that “this obviously means that in taking 
its action the board will, to the extent that it is able to do so, 
place the individual in the legal position he would have oc- 
cupied had not the error or injustice complained of occurred.” * 
The extent of its authority, however, is best clarified in a letter 


dated June 16, 1949 from Senator Monroney, the co-author of 
the Legislative Reorganization Act to the Honorable Dan A. 
Kimball, Acting Secretary of the Navy in which he stated: 


In enacting the section dealing with the correction 
of military records, it was our idea that civilian boards 
properly staffed with professional assistants, carefully 
chosen for their experience, judgment, and fairness, 
could carefully study each case. Because of the stress 
of war and after the haste in discharging men from the 
armed services, we realize, that many injustices and er- 
rors would have occurred, and it was to offer an adequate 
rehearing opportunity for review of all facts that we 
felt the civilian boards would prove valuable * * * Ido 
not believe that the review should be limited to the bare 
facts on the military records but that these should be 
considered in the light of collateral evidence which the 


41 Op. Atty. Gen., January 21, 1961. 
*27 Comp. Gen. 665 (1948). 
* JAGA 1965/7651, 25 Oct. 2955. 
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claimant might present * * * as to the extent of au- 
thority delegated for the purpose of the Act, I eonsider it 
to be the fullest in correction of any error or the removal 
of any injustice. Within reasonable limits I would con- 
sider that this authority would not limit in any way the 
right of the board to determine what is an error or an 
injustice.° 
Thus, it is clear that the Correction Board was not intended 
to serve as a reviewing authority for any particular military 
commission or body. Its broad remedial power to correct an 
error or remove an injustice in a military record embraces the 
entire field of military personnel administration. The At- 
torney General has expressed the view that entries in military 
records and naval records resulting from the actions of general 
courts-martial came within the purview of Section 207 and 
that in a proper case, the Correction Board may authorize as 
an act of clemency or in mitigation the issuance of a different 
type of discharge. He states that this is “precisely comparable 
in effect, to a successful appeal to the Congress for relief -by 
private act.” ° The authority of the Board to review entries 
made following action by the Army Discharge Review Board 
has been acknowledged by this Court. Bolger v. Marshall, 
90 U.S. App. D.C. 30, 193 F. 2d. 37 (1951). In numerous cases, 
the Court of Claims has noted the Correction Board’s action 
in cases previously processed through retirement and disability 
review boards. See e.g. Egan v. United States, 158 F. Supp. 
377 (Ct. CL. 1958); Friedman v. United States, 158 F. Supp. 
364 (Ct. Cl. 1958); Proper v. United States, 154 F. Supp. 
317 (Ct. Cl. 1957); Abbott v. United States, 151 F. Supp. 929 
(Ct. Cl. 1957). Moreover, the Court of Claims has expressly 
recognized the Board’s authority to correct errors flowing from 
the medical findings of a Physical Evaluation Board. See 
Abbott v. United States, supra; Wales v. United States, 130 
F. Supp. 900 (Ct. Cl. 1955). Thus, the reduction of appel- 
lant’s disability rating and the type of separation directed 
were matters within the jurisdiction of the Correction Board. 
*Compton, History of the Air Force Board for Correction of Militery 


Records, 27 September 1948 through 31 December 1958, p. 3. 
* 40 Op. Atty. Gen. 504 (1947). 
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Whether that Board would grant the relief sought is, of course, 
impossible to say. That is a matter to be determined by the 
Board in the firstinstence. The failure to avail himself of this 
administrative remedy renders his suit in the District Court 
premature. Bolger v. Marshall, supra. 

Appellant urges, however, that resort to the Corrections 
Board was unnecessary. He contends that the Secretary’s 
action approving the Physical Disability Appeal Board’s 
recommendation to separate him from the Air Force was ripe 
for judicial review because it was a final order within the 
meaning of Section 10(c) of the Administrative Procedure 
Act (Act of June 11, 1946, 60 Stat. 243, 5 U.S.C. 1009). 
This provision of the Act has been held by this Court to be in- 
applicable to both civilian and military discharges. In Har- 
gett v. Summerfield, 100 US. App. D.C. 85, 243 F. 2d 29 
(1957), cert. denied, 353 US. 970, this Court pointed out that 
both before and after the enactment of the Administrative 
Procedure Act, employee removal and discipline were matters 
of executive agency discretion. Judicial review of such actions 
is not governed by the judicial review provisions of the Act, 
but is ordinarily available only to determine if there has been 
compliance with the pertinent statutory procedures provided 
by Congress. A review on the merits of the administrative 
determination is not available. See Hargett v. Summerfeld, 


agency otherwise requires by rule and provides that the action meanwhile 
shall be inoperative) for an appeal to superior agency authority. 


i 


* * © judges are not given the task of running the 
Army. * * * Orderly government requires that the ju- 
diciary be as scrupulous not to interfere with legitimate 
Army matters as the Army must be scrupulous not to 
intervene in judicial matters. 
A similar comment was made earlier by the Supreme Court in 
Reavesv. Ainsworth, 219 U.S. 296, 306 (1911): 

* * * The courts are not the only instrumentalities 
of government. They cannot command or regulate the 
Army. * * * If it had been the intention of Congress 
to give to an officer the right to raise issues and contro- 
versies with the board upon the elements, physical and 
mental, of his qualifications for promotion, and carry 
them over the head of the President to the courts, Me i 
such intention would have been explicitly declared. 


Moreover, it has been expressly held that Section 10 of the 
‘Administrative Procedure Act and the standards imposed 
therein for judicial review are not applicable to military dis- 
charges. Gentila v. Pace, 90 US. App. D.C. 75, 193 F. 2d 924 


(1951), cert. denied, 342 US. 943; Michaelson v. Herren, 242 
F, 2d 693 (2d Cir. 1957). See also Almour v. Pace, 90 US. 
App. D.C. 63, 193 F. 2d 699 (1951). 

Appellant’s argument that the Secretary’s order was final 
because it affected his status as a commissioned officer, is not 
compelling. An order discharging a civilian employee from 
Government service is no less final insofar as it affects his 
employment status. This Court has consistently held, how- 
ever, that subsequent to the discharge, the employee must 
exhaust his administrative remedies before seeking judicial 
relief. Young v. Higley, 95 U.S. App. D.C. 122, 220 F. 2d 487 
(1955); Green v. Baughman, 94 US. App. D.C. 291, 214 F. 2d 
878 (1954). ‘The same rule has been applied in military cases. 
Bolger v. Marshall, supra; Michaelson v. Herren, supra. 

Thus, it is clear that the Secretary's order did not give appel- 
lant the right to seek immediate redress in the courts. It is 
equally evident that his reliance upon the standards for judicial 
review in the Administrative Procedure Act are inappropriate. 
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Appellant further contends that Inasmuch as the Secretary 
had already approved the Physical Disability Appeal Board’s 
recommendation to separate him from the service, an appeal 
to the Correction Board would simply amount to a motion to 
reconsider action previously taken, since the Board has only 
advisory powers. The advisory capacity of the Board cannot 
be dismissed so lightly. Speaking of this in Proper v. United 
States, 154 F. Supp. 317, 326 (Ct. CL 1957), the Court stated: 

But defendant urges that the Secretary did not need 
to act through a civilian board and that the recom- 
mendations of the Correction Board were merely ad- 
visory, leaving the Secretary free to accept and act 
favorably on the findings and recommendations, or to 
ignore them, as he saw fit. Such an interpretation of 
section 207 makes the words “acting through boards of 
civilian officers or employees” superfluous. Neither the 
act itself nor its legislative history warrants such an 
interpretation. Since the errors or injustices which 
might require correction were originally made by the 
military, Congress made it manifest that the correction 
of those errors and injustices was to be in the hands of 
civilians. 

While the Secretary is free to overrule the Board’s recom- 
mendations, it is clear from the language in Section 207, that 
the Board’s recommendations carry great, weight. 

But more than this, the Board’s review is not restricted to 
the records or issues before the Physical Disability Appeal 
Board. The Air Force Regulations implementing Section 207 
(AFR 31-3) provide for a hearing with witnesses. At such & 
hearing new evidence may be presented to demonstrate the 
inaccuracy of prior medical findings and new witnesses may be 
heard? In addition, the Board is not restricted to the record. 
before the’ medical reviewing boards. Because of the equi- 
table character of its review, the Board may look beyond medi- 
cal reports to records encompassing appellant’s entire military 
career to determine whether an injustice or inequity exists. 
See Wales v. United States, 130 F. Supp. 900, 903 (Ct. CL 


# See Rules 11 through 17 of Air Force Regulations AFR $1-S contained 
4n Exhibit ITA of the record. 
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1955). The entire proceeding is broader in scope than that 
afforded appellant by the Physical Disability Appeal Board. 
Accordingly, the recommendation of the Correction Board 
being more extensive in scope and perhaps predicated on new 
and different evidence cannot be likened to a motion to recon- 
sider. The action of the Secretary on the basis of the Correc- 
tion Board’s recommendation is equally more comprehensive. 

Appellant asserts that an appeal to the Correction Board 
is permissive and accordingly not essential to the exhaustion 
of administrative remedies.’ While the Court of Claims’ has 
held that an appeal to this Board is not essential for purposes 
of a: money judgment, the view is restricted to that court. See 
Girault v. United States, '135 F. Supp. 521 (Ct. CL 1955). 
This Court does not adhere to such holding: In Bolger v. 
Marshall, supra, this Court recognized that the appellant’s 
failure to first seek a review before the Army Discharge Re- 
view Board precluded an appeal to the Correction Board. 
Similarly in Michaelson v- Herren, supra, the Court held that 
appellant in that case had not exhausted his administrative 
remedies citing the statutory provision creating the Board of 
Corrections. (See footnote 4.) 

Appellant finally urges that a review before the Correc- 
tion Board was not essential because it could not provide the 
relief sought. In urging this contention, appellant argues the 
Board could not restore his commission in the event his separa- 
tion was effected and error was subsequently found to exist. 
It should be pointed out that nowhere in the statutory or 
regulatory provisions governing or authorizing the Correction 
Board is it provided that a discharge separation or is a prere- 
quisite to an appeal to this Board. Following the Secretary's 
notice of separation, and prior to his dismissal, appellant was 
free to obtain a review of the reduction of his disability rating 
and the removal of his name from the Temporary Disability 
Retired List. These involved entries in his military records 
and a review was accordingly proper at this time. Even assum- 
ing appellant is discharged, a favorable Board recommendation 
and subsequent approval by the Secretary will necessitate the 
restoration of his commission. Assuming the Board finds an 
error or-injustice, such a determination nullifies the loss of his 
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commission. Moreover, the Secretary, is expressly authorized 


under 10 U.S.C. 1552, to reappoint him to his commission. 
The relief appellant seeks is available to him from the Cor- 

rection Board. His failure to resort to this body renders this 

action in the District Court premature. Accordingly, the Dis- 


's order dismissing 


not, be moot for purposes 

nation by the District Court that 

separating appellant, from: the Air Force was arbitrary and 
capicious, mandamus will lie to restore him to his former status. 
White v. Clemmer,No. 16143, decided June 1, 1961. In the 
alternative, the District Court’s order declaring the Secretary’s 
action illegal could be submitted to the Board of Corrections 
for the. purpose of correcting, his. military records. Pursuant 
to his authority under 10 US.C. 1552 authorizing the correction 
of records, the; Seeretary. could reappoint, appellant to. his 
fomer rank. , : é 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Davi C. ACHESON, 
United States Attorney. 
Cxuartes T. DUNCAN, 
Arnot T. AIKENS, 
Assistant United States Attorneys. 
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